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SECTION A:

QUESTION 1:

Answer the following multiple choice questions by indicating the letter of the correct
statement (A, B, C or D) in your answer book.

1.1) Which of the following statements are correct with regard to the burden of proof

and standard of proof in a South African Bill of Rights matter?
1) The person who must prove that a right was factually limited is the person
whose right has been infringed.
2) The person who must prove that the right has been factually limited is the
person who alleges that the limitation is justifiable.
4) The person who must prove that the limitation of a right is justifiable is the
person who has allegedly infringed the right.
5) The person who must prove that the limitation of a right is justifiable is the
person whose right has allegedly been infringed.
6) The standard of proof is different for the infringer and the infringed because
an infringer should bear a heavier burden with regard to justifying an
infringement of a right.
7) In a criminal matter with a constitutional/bill of rights element the standard
of proof for the constitutional/bill of rights issue should be beyond reasonable
doubt.
8) The standard of proof in a constitutional/bill of rights matter in a civil case is
beyond reasonable doubt.
9) The standard of proof in a constitutional/bill of rights matter in a civil case is
on a balance of probabilities.
10) In a criminal matter with a constitutional/bill of rights element the standard
of proof for the constitutional/bill of rights issue should be on a balance of
probabilities.

A) Statements 1, 4 and 6 are correct.

B) Statements 2, 5, 7 and 8 are correct.

C) Statements 1, 4, 9 and 10 are correct.

D) Statements 2, 5 and 6 are correct. (1)

1.2) Which of the following statements are correct with regard to direct and indirect
application of the South African Bill of Rights?
1) Direct application of the bill of rights means that a person expressly
discriminated against an individual.
2) In the case of direct application of the bill of rights the bill of rights generates
its own set of remedies that may override the ordinary law.
3) Indirect application of the bill of rights means that a person as not expressly
discriminated against an individual, but that the discrimination is implied in a
seemingly neutral provision.
4) In the case of indirect application of the bill of rights the bill of rights does
not generate any remedies, instead the law is interpreted or developed to
conform to the Constitution.
5) Direct application must be considered before indirect application.
6) Indirect application must be considered before direct application.
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7) Direct application is an example of the principle of avoidance.
8) Indirect application is an example of the principle of avoidance.

A) Statements 1 and 3 are correct.

B) Statements 1, 3, 5 and 7 are correct.

C) Statements 2, 4, 5 and 7 are correct.

D) Statements 2, 4, 6 and 8 are correct. (1)

1.3) Which of the following statements are correct with regard to the state’s general
duty to “respect, protect, promote and fulfil” the rights in the South African Bill of
Rights?
1) “Respect” means that the state must take steps to prevent the violation of
rights.
2) “Protect” means that the state must not violate the rights in the Bill.
3) “Promote and fulfil” means to take steps to facilitate the exercise of rights.
4) “Respect” means that the state must not violate the rights in the Bill.
5) “Promote and fulfil” means that the state must take steps to prevent the
violation of rights.

A) Statements 1, 2 and 3 are correct.

B) Statements 2 and 5 are correct.

C) Statements 4 and 5 are correct.

D) Statements 3 and 4 are correct. (1)

1.4) Which of the following statements are correct with regard to the duties imposed
and the conduct and interests protected by rights in the South African Bill of Rights?
1) The description of the right to assemble “peacefully and unarmed” may be
seen as a specific limitation on this right.
2) If there are no duties described within the description of a specific right, it
means that the right does not place any duties on the state or anyone else.
3) If there are no duties described within the description of a specific right, it still
means that the state has the general duties to “respect, protect, promote and
fulfil” this right.
4) If aforeigner is not a bearer of the constitutional right to freely choose a trade,
occupation or profession, the limitation of the right will nevertheless have to
comply with the limitation clause.
5) If a foreigner is not a bearer of the constitutional right to freely choose a trade,
occupation or profession, the limitation of the right does not need to comply with
the limitation clause.

A) Statements 3 and 5 are correct.

B) Statements 1, 2 and 4 are correct.

C) Statements 1, 3 and 5 are correct.

D) Statements 2 and 4 are correct. (2)

1.5) Section 39(3) of the Constitution provides that the Bill of Rights does not deny the
existence of any other rights that are recognised or conferred by common law,
customary law or legislation. Which of the following statements are correct with regard
to section 39(3)?
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1) Section 39(3) means that all rights in terms of common law, customary law
and legislation are constitutionally protected.

2) Section 39(3) means that rights provided in terms of common law, customary
law or legislation are legally protected, although not in terms of the Constitution.
3) Section 39(3) entails that when rights in terms of the common law, customary
law or legislation are limited, the limitation does not need to comply with section
36.

4) Section 39(3) entails that when rights in terms of common law, customary
law or legislation are limited, the limitation must comply with section 36
(limitation clause).

A) Statements 1 and 4 are correct.
B) Statements 2 and 3 are correct.
C) Statements 1 and 3 are correct.
D) Statements 2 and 4 are correct. (1)

1.6) The main differences between the “right not to act” and “a waiver of a right” are:
1) A waiver is a formal undertaking, while the right not to act is an informal
undertaking not to exercise a right.

2) A waiver is an informal undertaking, while the right not to act is a formal
undertaking not to exercise a right.

3) A waiver of a right amounts to a limitation of the specific right and must
comply with the limitation clause, while the right not to act does not amount to
a limitation of the right.

4) The right not to act amounts to a limitation of the specific right and must
comply with the limitation clause, while a waiver does not amount to a limitation
of the right.

5) The decision not to exercise a right may be withdrawn unilaterally, while this
is not the case with a waiver of a right.

6) A waiver of a right may be withdrawn unilaterally, while this is not the case
with the right not to act.

A) Statements 1, 3 and 5 are correct.
B) Statements 2, 4 and 6 are correct.
C) Statements 1, 4 and 6 are correct.
D) Statements 2, 3 and 5 are correct. (2)

1.7) Which of the following statements are examples of “person(s)” that can be
bearers of the right to education in South Africa?

1) Private schools

2) Public universities

3) Citizens

4) Foreigners

A) All the options are correct.

B) Statements 1, 3 and 4 are correct.

C) Statements 3 and 4 are correct.

D) Statement 3 is correct. (2)
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1.8) Which of the following statements are correct with regard to the protected conduct
and interests of the rights involved in term of the South African Constitution?
1) The right to life protects a person’s right to a meaningful existence.
2) The right to life protects a person’s right to their physical biological
existence.
3) The right to dignity protects a person’s intrinsic worth as a human being.
4) The right to dignity also protects a person’s psychological integrity.
5) The right to freedom and security of the person protects a person’s physical,
but not psychological integrity.
6) The right to freedom and security of the person wide enough to include a
person’s life, dignity and privacy.
7) The right to freedom and security of the person protects a person’s right to
physical and psychological integrity.

A) Statements 1, 2, 3, 4, 6 and 7 are correct.

B) Statements 2, 3, 4 and 5 are correct.

C) Statements 1, 5 and 6 are correct.

D) Statements 2, 3 and 7 are correct. (2)

1.9) With regard to the right to privacy in section 14 of the Constitution which of the
following statements are correct with regard to the two pronged test that the courts
apply when dealing with infringements of the right to privacy?
1) There must be an objective expectation of privacy which should be
subjectively legitimate.
2) There must be a subjective expectation of privacy that must be subjectively
legitimate.
3) There must be an objective expectation of privacy that must be objectively
legitimate.
4) There must be a subjective expectation of privacy that must be objectively
legitimate.
5) The objections to the test are: that it does not define “privacy”, includes
factors like “reasonableness” which should be considered later during the
section 36 analysis, the subjective expectation factor is unnecessary since it
is in fact irrelevant when considering whether the expectation is objectively
legitimate.
6) The objections to the tests are: that it does not define “privacy” and the
objective expectation factor is irrelevant to the test since this factor is
considered later during the section 36 analysis.
7) The objections to the test are: it does not define what “privacy” is and that
it divides privacy expectations in to spheres of legitimate expectation
depending on where you find yourself in public life.

A) Statements 1 and 6 are correct.
B) Statements 2 and 7 are correct.
C) Statements 4 and 5 are correct.
D) Statements 3 and 7 are correct. (2)
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1.10) Which of the following statements are correct with regard to the right to freedom
of expression in section 16 of the South African Constitution?
1) The right protects all forms of expression.
2) The right protects various forms of speech but some are expressly
excluded, such as offensive speech and sexually explicit expression.
3) The types of expression that are excluded are hate speech, incitement to
violence and propaganda for war.
4) Expression in South Africa is protected as long as it does not offend anyone.
5) When a plaintiff institutes a civil (delictual) claim for defamation or libel this
means that he/she will only have to prove the elements of a delict to succeed
with his/her claim.
6) When a plaintiff institutes a civil (delictual) claim for defamation or libel this
means that he/she will have to prove the elements of a delict and will also
have to prove that the limitation of the defendant’s right to freedom of
expression is justifiable in terms of the limitation clause.

A) Statements 2 and 6 are correct.

B) Statements 1 and 5 are correct.

C) Statements 3 and 6 are correct.

D) Statements 1, 4 and 5 are correct. (2)

[10]

QUESTION 2:
Indicate whether the following statements are true or false and motivate your answer.
Please note that your answer needs to be motivated even when the statement is true.
Half marks will apply.
2.1) Section 37 is a specific limitation clause in the South African Constitution that
provides guidelines that make the limitation of rights more difficult during a state of
emergency. (2)
2.2) Direct discrimination is differentiation in terms of a measure that has a
discriminatory effect in terms of its formulation or on grounds other than the prohibited

listed grounds. (2)
2.3) Infringements of the right not to be subjected to slavery always amounts to an
infringement of human dignity. (2)
2.4) Juristic persons may be bearers of the right to freedom and security in terms of
section 12 of the Constitution. (2)
2.5) The Bill of Rights applies only to public law rules, since the Bill of Rights protects
citizens against the state. (2)
2.6) When a constitution has general and specific limitation clauses, these limitation
clauses cannot be used together but must be used separately. (2)
2.7) Indirect discrimination is differentiation on a ground referred to expressly in the
differentiating measure. (2)

2.8) Some infringements of a person’s right to movement do not amount to an
infringement of human dignity, such as when a person’s right to movement is limited
by traffic regulations. (2)
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2.9) The right to freedom and security of the person includes the right to make choices

concerning reproduction, which may be limited by a foetus’ right to life. (2)
2.10) South African authorities have no obligations with regard to extraterritorial
application of the Bill of Rights. (2)

[20]
TOTAL SECTION A: [30]
SECTION B:
QUESTION 1:

The questions that follow are based on the following set of facts. Read the set of facts
and then answer the questions that follow:

There is an informal settlement just outside Bloemfontein where the community has
been living in dire conditions for more than 10 years. The community decided to
expand their informal settlement to a piece of vacant land next to their existing
settlement which belonged to the state. The community has no running water or
electricity. The roads are not tarred and the inhabitants only live in shacks and huts
that they have built themselves. Fires, rain, wind and drought also have a severe effect
on the community members and their children. The local government of Bloemfontein
has promised the community that their area will be developed and that they qualify for
government subsidised housing, but has threatened to forcibly remove the community
from the neighbouring land since they have been occupying the property illegally. In
desperation the community sought legal advice and a civil rights group called “Housing
for All’ have agreed to help the community institute a class action against the
Bloemfontein municipality for the infringement of their rights to dignity and access to
adequate housing. The municipality argues that there is insufficient funds to develop
the settlement and that the community will be forcibly removed from the land that they
are illegally occupying. The municipality further argues that funds are needed
elsewhere in the municipal budget especially with regard to health care. Suppose the
case has been instituted in the High Court.

1.1) Which steps should the court follow when the Bill of Rights is applied to these
facts? Indicate your answer in table form and apply the steps to these facts. For
purposes of this question you only have to discuss the right of access to
adequate housing in section 26 of the Constitution. (8)

1.2) In terms of section 36(1) any limitation of rights must be “reasonable and justifiable
in an open and democratic society based on human dignity, freedom and equality”.
Indicate how the court should apply the five factors of the limitation clause in section
36 to these facts, in order to determine whether the limitation is reasonable and
justifiable. (PLEASE NOTE: You must name and explain the factors and physically
apply them to these facts.) (20)

[18]
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QUESTION 2:
Consider the following provision from the South African Constitution and answer the

guestions that follow:

“Section 16(1) Everyone has the right to freedom of expression, which includes —
(a) freedom of the press and other media;
(b) freedom to receive and impart information or ideas;
(c) freedom of artistic creativity; and
(d) academic freedom and freedom of scientific research.
(2) The right in subsection (1) does not extend to —
(a) propaganda for war;
(b) incitement of imminent violence; or
(c) advocacy of hatred that is based on race, ethnicity, gender or religion, and that
constitutes incitement to cause harm.”

2.1) Why is freedom of expression seen as a key freedom in all democracies?

©)

2.2) Section 16(2) excludes some forms of expression from constitutional protection.

Discuss this section according to the following guidelines:

(a) Is this section an example of a specific limitation clause? Motivate your answer.
1)

(b) What other legislation is instrumental in enforcing section 16(2)(c)? Explain why

this piece of legislation goes further than the Constitution with regard to hate speech.
(2)

(c) Briefly discuss hate speech as a type of non-protected speech. Critically discuss

whether you think hate speech should be criminalised. In your answer you must refer

to case law and relevant newly proposed legislation. (6)

[12]

TOTAL SECTION B: [30]

TOTAL SECTION A + SECTION B: [50]




