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HUMAN RIGHTS/BILL OF RIGHTS NOVEMBER EXAM 18 NOVEMBER 2019 
HRT41B0/HRE0021 

MEMORANDUM 
 
SECTION A:       [24] 
QUESTION 1: 

1.1) (Rautenbach/Venter p 256) [Students must answer both parts of each step in 

order to receive a whole mark – otherwise a half mark is awarded.] [Students could 

approach this question in various ways and the conclusion could therefore be for or 

against the applicant.] 

 Interpretation of the provision: Application to the particular case: 

1. Who are the bearers of the right 
to freedom of expression? (1/2) – 
Natural persons and juristic 
persons (1/2) 

… and whether the applicants are such 
persons (1/2); the political party 
(Freedom Movement) is acting on 
behalf of a group of persons/public in 
general who qualify as bearers of such 
right/ or a juristic person itself can also 
be a bearer of the right to free 
expression. (1/2) 

2. Which conduct and interests 
are protected by the right to 
freedom of expression? (1/2) 
- the right protects the free 
exchange of ideas, but does not 
include hate speech or 
incitement to cause harm. (1/2) 

…and whether such conduct and 
interests of the applicant are affected in 
the particular case (1/2); TWO POSSIBLE 
ANSWERS HERE: the applicants’ right 
to free expression has been affected by 
the overbroad definition of hate speech 
in the Act/ or the applicants’ right to 
expression is not affected as it is 
justifiably limited and the hate speech 
provision is not overbroad. (1/2) 

3. Which persons or institutions are 
bound by the right to free 
expression? (1/2) – the 
government and other natural & 
juristic persons are bound by the 
right, and the state has the duty 
to respect, protect, promote and 
fulfil the right. (1/2) 

… and whether the government is such 
an institution and has not fulfilled its 
duties; the government is bound by this 
right (and as state institution must 
respect/protect/promote and fulfil the 
right) (1/2); TWO POSSIBLE ANSWERS 
HERE: the state/government did not 
comply with these duties, but infringed 
on the applicants’ right by means of an 
overbroad hate speech 
provision/criminalisation of hate 
speech. (1/2) 

4. What are the requirements for 
the limitation of the right to free 
expression? (1/2)– the 
requirements for limitation may 
be found in sec 36. (1/2) 

… and whether the limitation of the 
applicants’ right complied with these 
requirements (1/2); the question is 
whether the conduct of the 
state/government in this case may be 
justified by having regard to the factors 
in section 36. (VARIOUS POSSIBLE 
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ANSWERS) On the face of it, the 
legislative provision complies/ does 
not comply with the provisions of 
section 36 because…  (use own 
discretion here as there are multiple 
possibilities) (1/2) 

            [8] 

1.2) [Half a mark for naming the factor and half a mark for explaining the factor in one 

sentence; one mark for the application of the factor to the facts. Students may argue 

that the limitation (the legislative provision) was justifiable or that the limitation (the 

legislative provision) is unconstitutional – as long as the answer is motivated and 

makes sense.] 

-Nature of the right (1/2): here it must be determined what is protected by the right, 

how important the right is and the way it is exercised in a democratic society. (1/2) 

Application: (1) 

-Importance of the purpose of the limitation (1/2): here it is determined what the 

purpose of the limitation is and how important that purpose is. (1/2) Application: (1) 

-Nature and extent of the limitation (1/2): here it is determined what method is used 

to limit the right and how the limitation affects the conduct and interests. (1/2) 

Application: (1) 

-Relation between the limitation and its purpose (1/2): here it is determined 

whether the limitation can promote the purpose and, if so, to what extent. (1/2) 

Application: (1) 

-Less restrictive means to achieve the purpose (1/2): here it is determined if there 

are any other measures that are more or less equally effective in reaching the goal, 

but less restrictive. (1/2) Application: (1) (Rautenbach/Venter p 317-323)           [10] 

 

1.3) – Declaratory order: the court could give an order confirming that the right to 

freedom of expression is or is not unjustifiably limited by the legislative provisions. 

- Order of unconstitutionality/constitutionality of the provisions (if this corresponds with 

the student’s argument in question 1.1 and 1.2)      [2] 

 

1.4) - Actual severance: where the unconstitutional parts are severed from the 

constitutional parts of the provision(s) in question in order to make the provision 

valid. (1) 

- Notional severance: when a court invalidates the application of a provision to a 

particular matter (formulation is not changed). (1) 

- “Reading in”: when a court makes an order which immediately cures an invalidity by 

reading in words or phrases into a provision. (1) 
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- Limiting the retrospective effect or an order suspending the declaration of invalidity 

to allow the legislature to correct the defect. (1)      [4] 

 


